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al{ anfh gr 3r4la snag a sri#ts rra mare a assames a uf zenfenf ft
sag +gal 3pf@art at 3rfla zu gar 3rd4g #par % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'+lmf fl'{cpj'{ cpf~&"fUT~ :
Revision application to Government of India :

(1) €tr Urgc 3rf@,Ru, 1994.6t 'elm aiafa ft aag n; m7ii a if
~ 'elm "c/51" q-Irr a rm qrg siasfa gateru 3raaa 'ra Ra, rd 7al,
.fclro ½-5ilC"lll, m fcr+ITTr, ad)ft if=r, fta {lu a+,i mrf, { fact : 110001 "c/51"

#l sRt aRg 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ma c#l" ffima # a }ft znf c/51-{i!sll~ xl fcpm •f!0 -sl~II'{ <TT 3Rf cbl'{i!sll~
j zq fa4 or t aw rasrI i a ua gg mf i, zn f@a# goerm urvet
"elm% fcpm cblxi!sll~ # m fcpm 'f!0-sPII'{ # 'ITT l=!R1 6 fhzu a ha g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) rza #a fat z, zr var AllfRla l=IR1 "CJx m l=IR1 ~ FclA+11°1 # '34_0!!~~
ah ma R 3qza zca # fadmi # u qa are fa#t rs, zu~"-:'"B·F9Ur~

• case of rSbate of duty of excise on goods exported to any country 06:}:io~ :~~~l
India of on excisable material used in the manufacture of the goods which arJ te)('Norted to an\: ~
country or territory outside India. · \ ',0 ·-- .-? ~,.'!' !ct
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(«t) zuf zyca ar rat fhg f@a are (hur zu qr a) fufa fhur TI
li@ ID I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tf ~ '3tlJlqrJ cB1" BtlJlqrJ ~ cB" 'TITfR cB° ~ \JlT ~~ l=l"R1 cB1° -rm % 3ITT
~ ~ \JlT ~ tTRT ~ ~ cB" :Jia I Rieb 3WJ'fd", ~ cB" m 'CflRd err ~ tR m
~ ll fcm=r~ (-;=r.2) 199s tTRT 109 ~ Pl;gcfd ~ ~ ID I

. { d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3(Lllti'1 ~ (3NfcYf) f.-tllfllq61'\ 2001 cB" ~ 9 # siafa RaRfe qua in
. ~-a # at 4Ra#it #, hfa am?gt # uf smear fa fa#ta Rhm # fa ea-arr g
. 3NfcYf 3lmT cBT 4fit a mer Ufa rra4 fcnm GT a1Reg1 Ga# er IT <. cBT
qergff siafa nr as-z Reff #t a 4Tari # rd rr€lo rear #l vf
ft et#t aRg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. ·
(2) Rf43m4a a rr ugj iea var va are q) zn sat a z at q1 20o/
-cim=r :rmr-=r at Garg shh ref ica ya ala vnar st m 1 ooo / - cBt -cim=r ~ cBt
GIThe revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than R.upees One
Lac.

tr zca, #tu sqra zyca vi tara 39Rt4 nnf@eraur a uf r8tc
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) #ta qrzrca arf@1, 1944 cBT tTRT 35- uo~/35-~ cB"~:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

0

qafRa 4Rb 2 («) a is r3a srcra at 3rfla, .r9at a ma v@
zrcn, 4u sara zre ya hara 3r44ta mzuf@raw (Rye€) # ufa et#tu 4fol,
3ll3fltilci!IG # 3it-2o, qz gfRua arurss, at Tar, 3l5fltilcillti-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) af 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3i:lllG1 ~ (3NfcYf) f.-tllfllq611, 2001 cBT tTRT 6 cB" ~m ~--~-3 # frrtJfft=r
fag or4ar 3141GR)u =rm1feraoi a6it +{ ar@a a fas rah fag nrg sr#r #t a ufi if&a
sri sear zyca alt ir, sans #t l=liTf 3ITT" cr11TmT TIT #fl ug 5 Garg ula a % crITT
~ 1 ooo /- #ha ah et#ti ui sq zyea #t ir, nu #t l=liTf 3m crl1TmT l1m ~
Ty 5 Garg zn 50 Gara a zt it ET; 5ooo/-lhf sift uii rr zyc t l=ffTf,
&fl\Jf cBt l=fflT &R cr11TmT ·Tut uif1 ET; 6o cu q Uaa vnar & asi nu; 10000/- #hr
aftft #6l #ti rsr1 xftt fc'.I'< a af@a a gr #a u "fmtf cBT ~ ! .?:[g

~ ~ ~ cp fcnw .=rwlcf xil41J'f f.-tcb af5f cB" ~ cBT ~ cBT "ITT

. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above=5G..Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a/~nBff'6(aD1/.Es

.f' ; I t ~
) 5 !cl
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

l,

(3) "lff?; ~~ if c!5{ ~~ cpf~mt m~~~ cB" ~ i:&m cpf :fIBR~
int fur urr leg zr zr a g; sf fa far u8t mrf aah a fz zuenfrf ar9#ta
~cp]° ~~ <TT_~~ cp]° ~·~ fclxrr "GITcTT i I

In case of the order covers a number of order-in-O~iginal, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. . . .

(4) .-llllll<.>lll ~~ 1970 zqer igitf@a c#l"~-1'cB" 3krfu"•f.¾• ~~
a mraaa zur { 3r?gr zrenfenfa Rofzu qf@rat a 3er i rat #t ga uR u
Xtl.6.50 ~ cJ5T "'llllllcrlll ~ recJ5c WTT 6FIT~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3il isferTi at Rjaar mt ar fuii t sit «ft aura ~lcbrli:1 fcn"m \JITTIT %
Gil #tar zcn, aha Gara ye vi ara srg)a nznf@rasv (arafRaf@) fr, 1982 a
Raf2a e
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, h.4z 3=uz gra va flcllcf>{ 34111 qf@rawT (@flay h ff 3rqi hmaii ii
h.-4a 3ul area 3rf@)fer#, 8&yy ren 39wk 3irai fa#zr(«in-2) 31f@0femur 28y(8y #t
+iczr 2) feaia: o€.o.2%y 5it Rtffr 3rf@1f71, €&&y Rtrt3 h3ifala at sfarrt
r{&, arr af Rr a{ qa-fr 5arau3ear4 k, araf zr nr h 3iaair sm tst arr
3rhf@a earfrarabsu a 3rf@rszt
tjic;-~4~~ "Qci fl cl lcf>{ ~ .3fc:r;rra" diTJT_ fcITTr CJTlJ~"~ fc:lcFc:r ~r@rc>r i

(i) CURf 11 ±l a 3iaufa effa am
(ii) #crl sun RR ft a na if?r
(iii) +rd 5m fez1ma4l h fGzra 6 hs 3iaif 2zr ta#

- 3-lfcTTGJ"Qrc=f~ fcn"~ cqrom~fcl$:r c~. 2)~.2014 m .,m-a:a:rt1"~M~~m
#qr far&frrara 3r#fvi 3r4lat maraca&iztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified ·under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amou_nt payable under Rule 6 of the Cenvat Credit RL!les.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending. before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zr 3n2erh ,f3rd ,if@raurhmarsi area3rzrar grcan znrav fclcl1R.a ~~ "ffi ;JTT<JT fciw ;mr?
m 10% fareru3it5zihaavz faff@a ~tr c;osm 10marw #r sr srasar1 ,,
(6)(i) In view of above, an appeal against this order shall lie before thtyib~~;j o~\%\
payment of 10% of the duty demanded where duty or duty and penalty arJ-1i'!l:.dispute/or ! 1
penalty, where penalty alone is in dispute." g? • SE,

~ .......0 . 3 _I
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ORDER-IN-APPEAL

M/s Gujarat Industrial Development Corporation, H/3, GIDC Estate, Behind

FCI Godown,Moodhera Road, Mehsana [hereinafter referred to as the "appellant"]

against Order-in-Original No.AHM-ST-003-1C-AKS-021-17-18 dated 16.02.2018 [for

short-"impugned order"] passed by the Joint Commissioner of CGST & Central

Excise, Gandhinagar [for short-"the adjudicating authority"].

0

..
FA. However, he dropped demand amounting to Rs.1,23,33,164/- for the period

from 01.07.2012 to March 2016 pertains to heading "recovery of transfer fee" and

Rs.55,25,400/- pertaining to the heading "Recovery of NU Penalty" for the period

from 01.07.2012 to 30.03.2016.

2. Briefly stated, the facts of the case are that based on an Audit Objection, a

show cause notice dated 27.03.2017 was issued to the appellant for [i] demanding

service tax amounting to Rs.1,43,98,357/- for non- payment of service tax on

recovery of transfer fees by the appellant from the plot holders for the period from ·

October 2011 to 2016 and .[ii] demanding Rs.55,25,400/- for non-payment service

tax on non-utilization (NU Penalty) recovered by the appellant from the lease

holders/plot holders for the period from July 2012 to March 2016. The said show

cause notice also proposes recovery of interest under Section 75 of Finance Act,

1994 (FA) and imposition of penalty under Section 77(2) and 78 of FA. The

adjudicating authority has confirmed the demand amounting to Rs.20,65,192/- with

interest pertains to the period from October 2011 to 30.06.2012 for non-paid

service tax under "Renting of Immovable Property service" and imposed penalty of

Rs.10,32,596/- under Section 78 (1) of FA and Rs.10,000/- under Section 77(2) of

3. Being aggrieved with the demand confirmed with interest and penalty

imposed, the appellant filed the instant appeal on the grounds that:

~ The amount collected as transfer fee is not falling under the service category

of 'renting of immovable property service' and hence no service tax is

payable for the period upto 30.06.2012; that in the instant the GIDC has 0
collected transfer fee on transfer of immovable property from allottee to

another allottee and the said amount collected in by means can be said to be

collected for renting/leasing/letting or any other similar arrangements.

0
Service tax is not payable on long term leases. of immovable properties.

Upfront fee is given retrospective exemption,vide notification No.41/2016-ST

dated 22.09.2016
o Even otherwise, the Ian allotted by the appellant constitutes sale against the

payment of transfer fee .
., The appellant relied on decision in case of M/s Greater Naida Industrial

Development Authority-2015 (38) STR 1062 Tri. Del.

4. Personal hearing in the matter was held on 24.07.291%9/Pevang Gajar,

Chartered Accountant appeared for the same and reit~~yat;~i e~~t~).~·0-s of appeal.

+ 4 ;g\
-- . rd,-\·- > 5» .a

•::>.- ··>----1'·' ,,.• V"°.- °t2



0

5
F No.V2/57/GNR/18-19 .

5. I have carefully gone through the facts of the. case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. At the outset, I observe that the adjudicating has confirmed the demand of

Rs.20,65,191/- for the period from October 2011 to June 2012, out of the total

demand of Rs.1,43,98,357/- for the period from 01.07.2012 to March 2016.

Therefore, the limited point only to be decided in the matter is as to whether the

demand of Rs. 20,65,192/-with interest confirmed and total penalty of Rs.

Rs.10,22,596/-imposed thereof by the adjudicating authority, pertains to the

relevant period for non-paid service tax under "Renting of Immovable Property

service" is correct or otherwise.

7. The adjudicating authority has contended that the appellant was providing

Renting of Immovable property service to their plot/shed holders and they were

collecting transfer fees for providing services to the lease holder in connection with

plots/sheds, allotted to their lease holders; thus, it is directly relating to "Renting

charges" for plots/sheds. Therefore, these charges are nothing but income in

respect of "Renting of immovable Property" service provided to the lease holders.

8. On other hand, the appellant has contended that the amount collected as

transfer fee is not falling under the service category of 'renting of immovable

property service' and hence no service tax is payable for the period for the disputed

period; that Service tax is not payable on long term leases of immovable properties

as per retrospective exemption vide notification No.41/2016-ST dated 22.09.2016.

The appellant relied on decision in case of M/s Greater Naida Industrial

Development Authority-2015 (38) STR 1062 Tri. Del

9. I observe that the appellant has collected transfer fees in addition to their

main source of income of "Renting of Immovable Property" from the lease holders

0 which are not at all a dispute here. They had collected total amount of

Rs.11,57,39,763/- as transfer fees for the period from Octa 2011 to March 2016

and service tax leviiable on the said amount come to Rs.1,43,98,357/-. However,

the adjudicating authority has dropped the confirmation of taxable amount of

Rs.1,23,33,156/- for the period of 01.07.2012 to 30.06.20116 as they were eligible

for exemption under notification No.25/2012-ST dated 20.06.2012. Hence, I take to

mean my decision only pertains to the amount confirmed by the adjudicating

authority for the period from October 2011 to June 2012.

10. With effect from 01.07.2010, as per Section 65(90a) of the Finance Act,

1994, 'Renting of Immovable Property" includes "renting, letting, leasing, licensing

or other similar arrangements of immovable property for use in the course or

furtherance of business or commerce but does not include 
. ?7,

i) renting of immovable property by a religious body or to a eligigusbod%on
(ii) renting of mmmovable property to an educational b6?y,/ Imparting sill or

knowl~dge or lessons on any subject or field, other than ifr.1@mm~· r,..cial tnfi§.:'ing or
coachmg centre. % u 2 ,

M' •.~;~,,,o i~~·
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Explanation-I to Section 65(90a) clarified that -- for the purpose of this clause, "for
use in the course or furtherance of business or commerce" includes use of immovable
property as factories, office buildings, warehouses, theatres, exhibition halls and

multiple use buildings.

Explanation-II to this Section clarified that for the removal of doubts, it is hereby
declared that for the purposes of this clause, renting of immovable property" includes
allowing or permitting the use of space in an immovable property, irrespective of the
transfer of possession or control of the said immovable property.

11. The definition of taxable service under Section 65(105)(zzzz) of the Finance

Act, 1994 provides that services provided by way of leasing, licensing or through

other similar arrangements of immovable property, to any person by any other

person in relation to such renting in course of or for furtherance of business or

commerce is taxable. Explanation 1 mentions as to which immovable properties are

included in expression "immovable property" and which immovable properties are

not included in this term. For the purpose the said sub-clause, "immovable

property" includes-

(i) buildings and part of a building and the land appurtenant there to;

(ii)
(iii) o
(iv)(v) vacant land given on lease or licence for construction of building or temporary

structure at a later state to be used for furtherance of business or commerce
but does not include;vacant land given on lease or licence for construction of building or temporary

structure
12. In view of above definition, giving /providing of vacant land on licence, rent

or lease for construction of structure at a later stage for furtherance of business or

commerce is taxable under Clause (v) of Explanation 1 to Section 65(105)(zzzz)

from 01.07.2010.

14. The appellant has argued that their transaction is related to the sale of

immovable property only and it cannot be classified as a renting transaction. It is

pertinent to mention that the definition of "renting of immovable property" service

clearly mentions that service of renting/leasing of immovable property in any

manner, by whatsoever arrangement, is taxable. Considering the fact that the

appellant is not the owner of land, but a lessee, any arrangement made by him for

allowing another person to use the leased property has to be necessarilyin the

nature of sub-lease. Thus, such a service is covered by the definitit>; sGR~~r.~61

~

/__ . ,.Cij- . ·,. ; ,~\.,
i . ;~ ~ .::!
' ;±:'- ?g

·o ?
• .$a >"8 " , ·..%' 'Z'-

13. In the instant case, the appellant provides plot/shed on lease basis and

collecting rent and transfer fee. Further, they were not selling the shed/plot and

hence, no question of transfer of ownership of shed/plots arises. Therefore,

according to the definition of "Renting of Immovable Property" referred above, the 0
activity of giving/providing vacant land on rent or lease is taxable. In the instant

case, I observe that the issue raised and decided was regarding non inclusion of

rent and transfer fee received by the appellant from their sub-lessee in the taxable

value.
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accordingly taxable. The appellant has relied on Hon'ble decision in case of M/s
~

Kagal Nagar Parishad (order No.A/86376/2018 dated 16.05.2018) wherein it has

been held that there is a separate charge for the rent, which alone is taxable, the

onetime premium charges is non-refundable deposit, it is called as one time

premium and not part of rent; therefore, it is not taxable. I observe that the said

decision was pronounced on the basis of Hon'ble High Court's decision in the case of

M/s Greater Naida Indu. Development Authority, which was affirmed by Hon'ble

High Court of Allahabad (2015-40-STR-95.). I observe that the Hon'ble Supreme

Court has issued a notice on 24.09.20 15 by staying the decision of Hon'ble High

Court supra [2015 (40) STR J 231]. Therefore, the said decision cannot be made

applicable to the instant case presently.

o
15. Further, the appellant has argued that there is retrospective exemption, vide

notification No.41/2016-ST dated 22.09.2016 to taxable services provided by State

Government Industrial Development Corporations/Undertaking to Industrial Units

by way of granting long item lease for industrial plots. For the sake of clarity, I

reproduce the circular below"

[Notification No. 41/2016-S.T., dated 22-9-2016]

-Exemption to taxable services provided by State Government
Industrial Development Corporations/Undertaking to Industrial Units
by way of granting long item lease for industrial plots

"In exercise of the powers conferred by sub-section (1) of section 93 of the Finance
Act, 1994 (32 of 1994), the Central Government, being satisfied that it is necessary
in the public interest so to do, hereby exempts taxable service provided by State
Government Industrial Development Corporations/Undertakings to industrial units by
way of granting long term (thirty years, or more) lease of industrial plots from so
much of service tax leviable thereon under section 66B of the said Act, as is leviable
on the one time upfront amount (called as premium, salami, cost, price,

( development charges or by any other name) payable for such lease. II

16. On a plain reading of the said notification, it is very much clear the

notification supra is having any retrospective effect. Hence, the same is not

applicable to the instant case which is having dispute for the period upto

20.06.2012.

17. In view of above discussion, I hold that amount received by the appellant

during the period under dispute is a service under "Renting of Immovable

Property" as specified under Section 65 (105) (zzz) read with Section 65(6) (a) of

the Finance Act, 1994 and liable to service tax. As the appellant has not discharged

the tax liability for the period in dispute, the adjudicating authority has rightly

confirmed demand with interest as delineated in the impugned show cause notice.

18.

Act,

As regards imposition of penalties under Section 78772jyop,the Finance

1994 the adjudicating authority has discussed the/+raidsRte)rder and
r2
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Attested /2a
(Mohanan V.V)
Superintendent (Appeals)
Central Excise, Ahmedabad

By R.P.A.D
To
M/s Gujarat Industrial Development Corporation,
H/3, GIDC Estate, Behind FCI Godown,
Moodhera Road, Mehsana

F No.V2/57/GNR/18-19

w@.C
(3marsic)

J-frJcffi(~)
Date: /08/2018

£-,)7:·•;f
. ~ ~...--· ··~
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C

thereafter imposed such penalties looking into the facts and circumstances of the

case.

19. In view of above discussion, I reject the appeal filed by the appellant and

uphold the impugned order. The appeal stand disposed of in above terms.

Copy to:-

1. The Chief Commissioner,CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar
3. The Joint Commissioner, CGST, Gandhinagar
4. The Deputy/Assistant Commissioner, CGST, Mehsana Divn.
5. Guard File.
~A.File.


